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ABSTRACT 

Spurred on by a July 1973 report of an advisory 
committee to the Secretary of Health, Education and Welfare (HEN) , a 
movement seems to be building to enact statutory protection for the 
privacy of personal data in government computers and other records 
storage systems. This effort to protect privacy poses challenges to 
statutory protection of public, and media, rights of access to public 
records and suggests a new dimension of privacy lav vith implications 
for the mass media. This paper analyzes the movement to protect 
privacy of personal data, vith particular attention to the HEN 
report. It then examines, as a case study, the process vhich led to 
the only personal data protection lav thus far enacted, a statute 
passed by the 1974 Minnesota legislature. The paper also revisits 
efforts to protect privacy of personal data at the federal level and 
to reach a reconciliation of access to records and privacy 
principles. Attention is paid to both Congressional and Executive 
branch institutions vith interests in the subject. Finally, some 
suggestions are advanced as to vhy there has not yet been a 
successful simultaneous analysis of the principles of access to 
public records and the groving movement for privacy of personal data. 
(Author/TO) 
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^ With 198i* now but a decade away, and with much of the technology necessary 

for Qeorge Orwell* s vision* already at hand, personal privacy has recently 
bacons a concept increasingly crying for legal recognition* While it has, 
of course, been somewhat recognised in America ever since the famous Warren- 
Bnafel. 1» «yl« .rtiol. of 1690,1 »o.nt Mo^, jwtimawly 
developments related to protecting privacy in a computer age, tend to move 
away from the tort law perspective envisioned by the two Bo Etonians* At 
least one of these directions, the effort to protect the privacy of "personal 
data* 1 in governmental records, eposes new and as yet unresolved challenges to 
mass oowmunlcatjbon media and particularly oonflicts with concepts embodied 
in access to public records legislation. 

Privacy has had, at best, a fitful history in the United States. As 
a Constitutional right it is relatively new and undeveloped - slow to begin 
with, perhaps, because it is not a right enumerated in the Bill of Rights 
but rather one whioh must be created out of the pneumbras of other specified 
rights, 2 Although certain recent U.S. Supreme Court cnsse seem firmly committed 
to constructing a Constitutional right of privacy, other oases seem in opposition. 
The Court has ruled that there is a right of privacy, whioh cannot be infringed 
by government, (l) to practice contraception, 3 (2) to view sAdttedly obscene 
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materials in one's own hone 9 and (3) to have an abortion. ^ Other decisions 
have also recognised privacy principles* On the other hand, the Court in 
Time, Ino, v. mil (196?) 6 significantly increased the difficulties for 
plaintiffs in certain kinds of invasion of privacy actions against publishers 
when it linked the need to prove "stotual malice, * from the New York Times v, 
Sullivan libel case? with privacy actions based on the publication of non- 
defamatory falsehoods | a case in which some find a retreat from the Court's 
interest in protecting privacy* Some have also interpreted the Court's recent 
upholding of statutory provisions requirLig the microfilming of certain records 
of bank aooounts as indicating reduced interest by the Supreme Court in privacy* ^* 

At the common law, the history of privacy is convoluted and sometimes 
contradictory. Its intricacies have been adequately described by others? 
and need not deeply concern us here* Suffice to say that, as a problem for 
the press, privacy law has thus far been primarily significant only in so 
far as the tort law of privacy is concerned. To simplify drastically, the 
press is usually secure from s\ ;oossful punishment for an invasion of 
privacy if the material published has come from a public reoord. Major 
authorities on privacy and the press agree in -this regard* 

«.othe existence of a public reoord has usually prevented recovery 
for invasion of privacy* Even if person** are «mbar*,ssed by pub- 
lication of dates of a marriage or birth, or Information which is 
a matter of public reoord, publications accurately based on such 
records have escaped successful lawsuits* The catch here seems to 
be that the basis of the report must be a record kept by a 
government agency and which is a reoord open to the public. ..Wh» re 
there is a legitimate public reoord - and the media's use of that 
record is not forbidden by law - the material may be used for pub- 
lication without fear of suit* 10 

It is virtually a marLm in the la* of privacy that any report *;aken 
from the public reoord is privileged under the heading of news* 
worthiness. 11 

Don Pember, a major scholar of privacy and the press, has remarked - particularly 
in the wake of Time, I n c . v. Hill - that "...the privilege or defense against" 
privacy suits arising from the publioatton of truthful nova stories "is so large 
that tiie remedy has little potenoy. And this is perhaps the way it should be." 12 
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In many ways paralleling ths development of privacy law, there has been 
a substantial growth of aooeee to pit) lie meetings and publio reoords legislation 
since World War II. The parallel is significant because of the already mentioned 
relation ehip between successful defense against privacy actions and the existence 
of a publio record. The drive for statutory rights of access to reoords has 
received substantial lobbying support from Journalistic organisations, not 
only because such statutes produce More information for Journalistic use 
but also because they expand protection from libel and privacy actions. 

Statutes guaranteeing access to public records are now on the books of 
most states 13 and Congress, in 1966, passed the Federal "Freedom of Information 
Aot" which applies to substantial volumes of reoords of Federal agencies. 1 ** 

As with the right of privacy, the right of access to publio records is not 
a speoifioally enumerated Constitutional right. In fact, no U.S. Court appears 
ever to have ruled that the First Amendment, standing alone, creates a right 
of access to publio records, although First Amendment considerations ire 
certainly involved. 1 ^ Under the common law, two important dimensions of 
rights of access to reoords emerged! First, that a publio record/was or* 
required by law to be made or kept, not a record made only for administrative 
convenience! Second, that access to public records - as so defined • was granted 
only to those with some sort of special interest in the reoords in cswstion, 
an interest not usually accorded abstractly to mass media personnel. Statutory 
access laws, although many have attempted to broaden the definition of publio 
records beyond reoords required by law to be kept, have been primarily successful 
in removing the common law requirement of "interest." 16 Certainly this 
has been ths effect of the Federal "Freedom of Information Aot,* whioh makes 
reoords available to "any person" 17 without any requirement of a requester 
to state his reasons for seeking access to information* 
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It is, of course, almost Inevitable that these two conoepts - the "right 
to know* as embodied in access to records legislation and the "right to be 
let alone" of privacy law could co-exist only with some tension and would 
occasionally flndthcmselves in direct opposition. As has been accurately 
observed, "anyone studying the law of privacy and the mass media soon en- 
counters a basio philosophical problem, tho same one with which courts have 
been faced throughout the history of privacyt Which is more important, the 
protection given to sooiety by a free and unfettered press, or the peace of 
mind given the individual by rigid protection of the right to privacy?"* 0 

The conflict between access to public records and rights of privaoy can, 
of course, be somewhat solved by legislation - at least legislative decisions 
in the area can be made. Few access to records statutes are so absolute in 
their terms that they do not prevent the legislative body involved from 
inking statutory exemptions to their provisions. In tho past most such 
exemptions have been narrow and essentially ad hoa - legislatures, for 
-xaraple, commonly decide to regard tax returns and certain kinds of accident 
reports as confidential by statute and hence exempt from mandatory disclosure. 
What is significant about current conflicts between access to records principles 
and privacy principles is that legislative consideration is now being given 
to exempting from public disclosure a very broad oateg.ry of information • 
"personal data" rather than sticking to the pnst approach of narrowly 
defining certain records as non-public, usually in the legislation widen 
calls for the creation of the record to begin with. This has been accelerated 
due to legislative concern with records contained in computerized data systems. 
In setting the boundaries of his 1972 classic, Privacy and the Press , Pember 
•aaluded frcm consideration as a press problem "the gathering of data in a 
single national center,,. for lack of a significant publication about the injured 
party." 19 The interwlati on ships of public records concepts, computers and 
the concept of privacy of "personal data" can no longer be dismissed so ?ight^ 
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Privacy is certainly a topic which has received significant legislative 

and public interest in recent yaars. Despite all such interest, however, 

there Iks been little comprehensive legislation from the U.S. Congress, or 

from the states, to protect it. Probably the most significant general Federal 

legislation in tbs area is the Fair Credit Reporting Act of 1970 20 , an act 

intended bo protect citizens from some abuses of data by commercial credit 

reporting firms. In fact, the prospects for general privaoy legislation in 

the U.S. Congress remain small, although they are growing. 21 At the state 

level, however, interest in general personal privacy legislation may be rapidly 

accelerating and in at least one state, Minnesota, a bill has already been 

enaoted attempting to guarantee to citizens the privacy of their "personal 

data." The process by which that law came to be enaoted, and the problems 

for the press reflected in that process, »ay very likely be repeated i* other 

states in the next few years and are worthy of examination. As a recent issue 

of the Press Censorship News letter observed* 

There is an increasing conflict between the right of the public to know 
about the operation of government programs and the right of privaoy ef 
the individuals in these programs. The two informational trends coo- 
fliot when the news media attempt to obtain information about programs 
which involve a citi sen's private life such as health, housing, welfare 
benefits, prison life, criminal background, etc. As government social, 
welfare programs expand, more and more persons will be receiving publio 
money and services which the press will wish to monitor. Also, the 
use of computer banks Bakes this information about m individual more 
readily available than in the paste 22 

THE CONCEPT 0? PERSONAL DATA 
The intellectual history of the concept "personal data" would probably 
be inpossible to trace fully. In a sense, hewever, the effort need not be 
made as a single publication has, in the last year, done more than any prior 
source to popularize the concept among legislators and has contributed sig- 
nificantly to legislation designed to protect privaoy by restricting public 
access to "personal data." In 1972, then Secretary of Health, Education and 
Welfare Elliott L. Richardson established a 2$ member "Secretary's Advisory 
joanittee on Automated Personal Data Systems." The report of that advisory 
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committee, submitted to HEW Secretary Casper W. Weinberger June 2$, 1973 
and published the next month as Records, Computers , and the Rights of Citizens 23 
has become something of a best seller of the Qovemnent Printing Office and 
ia clearly the most important current document in this area. It has stimulated 
substantial interest at many levels of the Federal government and, at the 
state level, appears to be receiving great attention. Its recommendations are 
heavily reflected, as we shall see, in the recently enacted Minnesota statute. 

Broadly speaking, the advisory oommittee recommended enactment of a statutory 
"code of fair information practice," with penalties, both civil and criminal, 
for its violation. The overall thrust of the recommendations was twofold. 
First, to increase citizen knowledge about records keeping systems which con- 
tained infbntiation about that citizen; and second, to increase citizen co.ntrol 
over the information by giving him an opportunity to influence its dissemination 
and, if necessary, to challenge its accuracy and/or completeness. 

Certain provisions of the code seem to pose problems to some develcped 

conoepts of access to public records and the use made of such records by the 

news media. Perhaps the gravest p»blem of all is the definition of "personal 

data" itself. As defined by the advisory committee* 

?Be*8o»41 data" include all data that describe anything about an 
individual, such as identifying characteristics, measurements, test 
scores; that evidence things done by or to an individual, such as 
records of financial transactions, radical treatment, or other services; 
or that afford a clear basis for inferring po-sonal characteristics or 
things done by or to an individual, such as the mere record of h^s 
presence in a place, attendance at a meeting, or admission to some 
typ^ of service institution. 2 ^ 

This is osrtainly a broad definition which, if applied to existing public record* 
encompasses much data which in the past has been of Interest to the press and 
has been readily available to them. 

The actual provisions of the "Code of Fair Information Practice" also 
contain some actions th* pose difficulties to existing press use of public 
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reoorcfe. Reoord keepers would be required, among other things, to "maintain 
a complete and accurate record of every access to and use made of any data 
in the system, including the identify of all persons and organizations to 
which aacess has been giver, to publish "a description of all types 

of use (to be) made of data, indicating those involving computer-accessible 
files, and including all classes of users and the organizational relationships 
among them5 n2 7 to "assure that no use of individually identifiable data is 
made that la not within the stated purposes of the system as reasonably under- 
stood by the individual, unless tha informed consent of the individual has 
been explicitly obt*iinedJ w ?^ "inform an individual, upon his request, about 

the uses made of data about him, including the identify of all persona and 

29 

organizations involved and their relationships with the system^" and "assure 
that no data about an individual are made available from the system in response 
to a demand for data made by means of compulsory Is gal process, unless 
the individual to whom the data pertain has been notified of the demand."^ 

The possible . jtmplications off these requirements for the press are plain. 
Records would be maintained of each time press representatives had access to 
personal data concerning an individual, and the record of this use of data would 
be available to the data subject - potentially an undesirable situation were 
the press investigating, say, the past crimiiwl record of a candidate for public 
office* Further, the code seems to suggest that if a data subject was not 
on reasonable notice, at the time he supplied the data to the system, that it 
wouJ.d be available for public inspection, such inspection may not be granted 
until the informed ccnsent of the data subject is obtained. Coupled with the 
very broad definition of "personal data," potential problems for press access 
to public records containing personal data seem large indeed. 

The HEW advisory committee was not entirely unaware of these problems 
of reconciling its privacy of personal data concept with the motivating notions 



and related legislation - of access to pifclic records. In fact, it sug- 
gested at least one imendment to the Federal Freedom of Information Act, 
That Act creates a broad right of access to public records, except those 
that fall within nine stated exemptiors^ Federal agencias, if asked for 
access to records, may withold access only if the records sought are covered 
by one or several of those exemptions. Seven of the nine exemptions, as the 
HEW study group rightly observed, leave discretion vo the records keeper as to 
whether or not he will permit public examination cf records which are arguably 
exempt. Congress, however, has provided no statutory guidance for the records 
custodian in deciding whether or not to withold public aocess to a record 
which is arguably exempt under the two- remaining exemptions. 1'he HE'rf 
advisory committee suggested that the Freedom of Information Act be amended 
to retire agencies to "obtain the consent of an individual before disolosing 
in personally identifiable form exenpted-category data about hira..."^ 2 
In addition, the committee i a commended that "it should be the responsibility 
of the person or organization that seeks to obtain data by compulsory legal 
process to notify the data sublet of the demand and to provide evidence of 
such notification to the system. In instances where it nay be more practicaHLe 
for the system to give notice of the demand to the data subject, the cost of 
doing so should be borne by tha originator of the domand. n 33 

Obviously this system could have three consequences for the press. 
First, it would lengthen the already lengthy process of filing fbr suit for 
acoess to information under the Freedom of Information Act by adding the time 
required to obtain a data subject's permission. Second, it would increase the 
cost to the dsfca seeker. Finally, it would, as with other provisions already 
quoted, put the data subject on notice that the press vas, for one reason or 
another, investi^ting his activities. 



In gereral, the advisory committee seemed to nave a leas than enthusiastic 

regard for the Freedom of Information Act, at least when it tried to reooneilfl 

tte act idth its interests in protecting the privacy of personal datal 

The Freedom of Information Act mandates disclosure to the publio of 
:■ information held by the Federal i wermenU It barely nods at the 
interest of the individual record subject by giving Federal agencies 
the authority to wit hold personal data whose disclosure would oonttitute 
a olearly unwarranted invasion of privacy. The Act, however, is an 
instrument for disclosing information rather than for balancing the 
icnflicting interests that surround the public disclosure and use of 
personal records. The Act permits exemption from mandatory disclosure 
ft>r personal data whose disclosure would constitute a "dearly unwarranted 
invasion of personal privacy," but the agency is given total discretion 
in deoiding which disclosures meet this criterion. The Act gives the 
ddt*. subject no way at all to influence agency decisions as to whether 
and how disclosure will affect his privaoy.3u 

The advisory committee has a similarly negative cidticiam of state aocese laws* 

Many of the states have similarly broad "public records 1 ' or "freedom 
of information" statutes whose objective is to assure pvbllc access' 
to records of State government agencies. Most of them, however, provide 
no exemptions from their general disclosure requirements in recognition 
of per son «2. privaoy Interests .35 

In sura, the advisory committee report seems to pose many unresolved 
challenges to the corcept of public access to public reoords, and particularly 
to that access to records depended upon by the news media. The .report was, 
it should be remembered, adv? sory - what will really matter to the pwss is 
how and to what ex+.ent its suggestions come to be embodied in statutory or 
administra ive law. The first such embodiment has already oflourred, and it 
is to that oase study which we now turn attention. 

"PERSONAL DATA" AND MINNESOTA - THE FIRST STATE LAW 

Before launching into a lengthy description of hew Minte sota arrived at 
its privacy of personal data bill, an explanation of the value of such a 
study - attempting to discount criticisms of parochialism - is in order* 
Certainly other states, if they take up this subjeot, as I expedt they will, 
may follow different procedures and ond up with different laws. The parties 
in interest, however, and at least some of the press access- privacy conflicts 
which occurred in Minnesota, may turn out to be common to many future efforts 
to legislate in this area. It is hoped that by describing the process as it 



oocurred In Minnesota, and offering some criticism of the product, future 
scholars in this field can have a data base with which to more fully 
understand now privacy of personal data may be better reconciled with access 
to public records principles. 

The concept of privacy of computerized data has, admirably, long been 
of iifterest to many in the data systems field. Operators of computer systems, 
it appear!i, were not terribly slow to recognize the privacy violation potentials 
of their accelerated information processing techniques and, almost aince the 
beginning of computer data handling technology, have paid some attention to 
problems of security of computerized data. On the other hand, some fiuch 
sje terns operators appear also to have been motivated by a degree of fuar about 
whfcfc might someday occur should legislators get seriously interested in pre- 
serving privacy from computer invasion. Accordingly, many organizations of 
computer information systems personnel have, from time to time, been created to 
study personal data security problems and to anticipate potential legislative 
controls. 

8aoh a group grew up in Minnesota prior to express legislative interest in 
the problem. Beginning in approximately 1970, an ad hoc, unofficial, group of 
public official* in the information sy stems field, plus representatives from 
thj intellectual community concerned with information handling, began to meet 
to consider oomnon Information services concerns.- 5 ^ The number of people 
involved was variable and data security problems, such as those of "personal 
data" were not their primary concern. The group, called the State-Local Data 
Systems Council, was chaired by the Executive Director of the League of 
Minnesota Municipalities, Dean Lund. Its primary object-ire was to taSlc about 
mutual data handling problems of governmental administration. 



In 1971, primarily it appears at the urging of an Assistant Commissioner 

of Administration in charge of the Minnesota Information Service* Department 

(the state's primary computer operator ibr information purposes)* the legislature 

ftave offioial recognition to this ad hoc organization • 5 By Lavs 1971, Ch. 

918, Sec. 2 the legislature gave the governor power to appoint an advisory 

council called the "intergovernmental information services advisory council, 

consisting of representatives of county, municipal, school district and 

regional governing bodies which shall assist the department (of administration) 

In the development and coordination of an intergovernmental information services 

master plan to coordinate and facilitate services, techniques, procedures and 

standards for the collection, utilisation and dissemination of data by and 

39 

between the various spheres of government. n ^ Members of this advisory, 
council were finally appointed in February, 1972 and were essentially not much 
different than the prior ad hoc groups® Lund remained as chairman* This 
group, known as IISAC, obviously had a charge much broader than consideration 
of "personal data" privacy matters alone. 

A little «ver a year following the formation of IISAC, the 1973 Minnesota 
House of Representatives passed "a bill for an act relating to the collection, 
eeourity and dissemination of records and information by the state," - Housed 
Pile 1"*16. The bill if as essentially drafted by the Assistant Commissioner of 
Administration who had helped create IISAC, Daniel Magrawjf 1 but IISAC did not 
participate in its drafting.** 2 It was considered rather late in the legislative 
session by the Hou3e of Representatives. It passed the house and was transmitted 
to the Senate May 9, 1973. The legislature adjourned May 21, 1973 without the 
approval of H.F. 1316 or any companion measure by the Senate. Senate inaction 
is commonly credited to the lobbying efforts of the Executive Editor of the 
Saint Paul Pioneer Press and Dispatch^ John Finnegan, who argued that the bill 
in its 1973 form posed a threat to press rights of access to information. 
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The bill's objective, naturally, was to control the dissemination of 

*data on persons" (the Minnesota phrase for "personal data") that would invade 

personal privacy. H.F. 1316 adopted a definition of "data on persons" ctLffei^nt 

from that proposed a few month** later by the HEW advisory committee, H.F. 

1316 defined "data on persons" ass- 

all records, files and processes which contain any data of a systematic 
nature on any legal person, which data are kept or intended to be kept 
on a permanent or semipermanent basis for the purpose of assisting in 
the administration of a governmental agency or program. Such data 
Includes that collected, stored^, and disseminated by manual, mechanical, 
electronic, or any other means.**** 

This definition has persisted, and is used in the bill finally adopted by the 

197U legislature. H.F. 1316, in its 1973 version, applied only to state data 

systems and did not reach the data systems of cities, villages, towns, sohool 

districts ard other political subdivisions of the state. It has been said 

that removing such local institutions from the coverage of the bill was 

US 

essential to get it through the House of Representatives at all* 

Under the 1973 version of H.F. 1316, the Commissioner of Administration 
was given substantial power to promulgate rules to control the collection, 
dissemination and integration of data on persons. Although he was to do 
so '♦with the advice of the intergovernmental information services advisory 
council,*^ and was to follow guidelines in preparing the rules and regulations - 
guidelines contained In H.F. 1316 - the actual adoption of rules and regulations 
was nci a matter of statute but was to be accomplished under the general rule - 
making power of the coranissioner, a feature, aa it tturned out, objectionable 
to both the legislature and the presso 

Although H.F* I3I6 passed tte Minnesota House in 1973 without attracting 
much public interest, it was vigorously opposed in the Senate, as already 
mentioned, by press interests. They generally had two concerns with the bill. 
First, the tremendous rule-making power granted the Commissioner, in making 
non-public personal data, was objectionable. Press interests preferred to 
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see the legislature retain more direct control over the process of actually 
deciding what data would be regarded as "data on persons, Second, a 
provision of H.F. I316 which stated that "Wotwith standing Minnesota Statutes, 
Section l£.17 roles and regulations issued hereunder shall govern and control 
the collection, security, and dissemination of all recorded information by the 
state of Minnesota" (emphasis added)^ was troublesome* Minnesota Statutes 
Section 15.17 is Minnesota's general public records statute and to members of 
the press, this bill appeared to give the commissioner of administration 
power essentially to repeal that tatute by rule and regulation. 

During the interim between the 1973 and 197U sessions of the legislature, 
IISAC established a committee on "Data Security and Privacy* 1 to review H,F. 
1516 and make recommendations for amendments, if needed, of that act prior 
to the beginning of the 197U session when Senate action was expected* The 
Committee was chaired by IISAC member Jerome J, Segal, an Assistant City 
Attorney of the City of Saint Paul, and included representatives of the 
governor, law enforcement organizations, a regional political body, education 
groups plus another city attorney, a municipal court judge and H.F, I3l6's 
essential author, Magraw* In addition, a student who had been a member of 
the HEW advisory committee served on the IISAC Data Security and Privacy 
committee,^* Finally, John Finnegan nas added as a memVer, although he 
was not a member of the parent organization, IISAC, because he had been 
"so concerned and vocal," and Lund, IISAC 1 s chairman, believed H his point 
of view was a legitimate one,"^° 

This committee reviewed H,F 0 r&6 making several suggested changes and 
submitting a revised version of the bill for approval by IISAC, ^ IISAC approval 
was gained, and the revised version was eventually presented for Senate oon- 
siderationo The IISAC version returned counties, cities, towns, villages and 
school districts to the scope of the bill. More significantly, it tried to deal 
with press objections to the original version of H.F, 1316. Although sub- 
stantial rule-making authority remained with the Department of Administration, 



the Department was clearly blocked from promulgating rules regarding the 

dissemination of data, on persons that would be in conflict with the state's 

public records law, A portion of the cover letter which accompanied the 

committee's report to IISAC explains this better than wouM reference to 

the proposed revised version of the billi 

Minnesota Statutes, Section l£.17, Subdivision h, provides that 
except as otherwise expressly provided by law, all public records 
may be inspected, examined or copied at reasonable timee , subject 
to payment of reasonable fees. Only the legislature, by statute, 
should exempt any record from public scrutiny. Stated another way, 
only the legislature, by statute, should determine what records or 
data on persons should be confidential. 

. • • 

The Legislature should not delegate to administrators the power to 
exempt data from the open public records law set forth in Minnesota . 
Statutes, Section 1S.17. The establishment of confidential reoords 
and data on persons should be established by the Legislature, and 
the adoption of rules and regulations governing the day-to-day 
handling of such data and records should be delegated to the 
Commissioner of Administration." 

Obviously, in so exempting frcm the "personal data" bill records vhlch were 

public records by statute, the IISAC proposed revision of H.F. 1316 was 

substantially different than the original bill, which gme the director of 

administration power to ex&mpt records from Minnesota Statutes Sec. l£.17. 

This was, apparently, almost entirely the result of John Finnegan's impact 

upon the IISAC Dai-a Security and Privacy Committee 0 

In November, 1973* a member of the Minnesota Senate Judiciary Committee, 

Senator Robert Tennesson (Minneapolis) organized a subcommittee on Problems 

of Privacy. ^ Tennesson was not particularly satisfied with the House version 

of the personal data bill and submitted four bills of his own. One was closely 

ft 

modeled on the HEW advisory committee report, released four months earlier. 
The other three bills dealt with (l> specific prohibitions concerning the 
integration of previously separate data systems^) restrictions upon the use 
of social security numbers as subject identification numbers^ and (3 Restriction 
on the unlawful interceotion of computer transmitted data.^ 
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Between November 13, 1973 and March 197!* the Subcommittee on Problem* 
of Privacy held nine sessions cn proposed legislation dealing with "data on 
persons" or "personal data*" Time and space do not here permit a full detailing 
of the committee's actions in a chronological sense* Rather, it seem* to 
better serve present purposes to point out the parties who became involved in 
the hearings ef these bills and to summaries their interests* Suffice to 
say that the out acne, the bill ultimately passed by the Senate, aooopted by 
the House and enacted into law was a hybrid of the HEW recommendations and 
the original H.F. 1316* The bill dealing with specific prohibitions of data 
integration was somewhat incorporated into the final enactment* The apeoific 
prohibitions on the use of the social security number and the effort to 
control unlawful interception of transmitted data were dropped* 



Baaioslly six parties became Involved in the refinement of the legislation a 
(1) the author, Senator Tenesseo, (2) the state's computer industry, (3) IISAC, 
(U) the Department of Administration (specifically Magraw), (5) other portions 
of state and local governmental bureauoracy and (6) media representatives* Their 
roles and interests can be described a& followst 

(1) The author - Sen. Tenessen* The author had a substantial personal, as 
opposed to political, concern in seeing that legislation in this area was 
pea sad. There are few political rewards in supporting this kind of legislation 
and his interest appeared raotivatsd by a very sincere and indeed altruistic 
Interest in threats of record-keeping to personal privacy. He proved to be an 
accommodating chairman, as his proposed bill went through four draft? before 
finally moving out of subcommittee and was amended even after that* A subjective 
judgment would surely be that the bill improved with each revision. In an inter- 
view subsequent to the passage of the law, the Senator admitted that he had no 
profound commitment oo the four bills he originally introduced and that the 



THE PARTIES AND THEIR INTERESTS 



Page 16 

whole effort was just to get a "crude bill" enacted which would begin to 
protect personal data privacy rights but to which the Legislature would be 
required to give additional attention in later sessions. To some extent, 
he expects to have to return to the conflicts between privacy of "data on 
persons" and press access rights*^ 

(2) The computer industry's concern was threefold. First, that no 
steps be taken that would reduce the demand for computer products. Minnesota 
is home to Honeywell and Control Data Corporation, both large domputer 
producers and important state employers. Second, that restrictions on security 
of computer data would turn out to be conpatible with the interstate nature 

of computerized information eachange, a position generally responsible for 

.industry support for Federal, as opposed to state, legislation?? Finally, that 

any requirements enacted to require records to be kept of access to computer 

data be manageable - that the computer not be required to generate more records 

about access to records than it had records to begin with* Although the 

industry was actively represented in early hearings, its attendance seemed 

to drop off with time. Most probably the industry became convinced that. many 

of its more technical concerns with language of the bill would be protected 

. 60 

by the State Department of Administration, a heavy computer uses* 

(3) IISAC - Jerome Sggal attended many subcommittee meetings. Usually 
his contribution was to remind the Subcommittee on Problems of Privacy of 
the recommendations of II3&C and to insist on three things. First, that an 
adequate reconciliation of the privacy of "data on persons" concept be made 
with public records legislation, generally recommending that "personal dati" 
legislation, if passed, not apply to public records. Second, to fjisist that 
local governmental units be included and finally, to suggest that there be 
both civil and criminal penalties associated with violation of previsions 
of the enactment.^ 

(h) State Department of Administration - Magraw. The Department of 



Administration's interests were broad, Like IISAC, Magraw argued for a 
comprehensive bill including all levels of information keeping in the state. 
In addition, the Department of Administration was probably the party most con- 
cerned with the refinement of wording of the proposed bill, as they sought to 
avoid a bill that would place impossible burdens upon them interns of imple- 
mentation of the law. In the end, the Department of Administration was re- 
quired to prepare an annual report to the legislature (1) listing all data 
systems and describing them (2) c fering a commissioner's opinion on which 
data therein were public records, which confidential and whioh neither, 
(3) giving information in public form about those responsible for each system 
aild data bank and describing the types of individuals upon whom data is 
maintained, the categories of data sources, a description of the use of 
the dUtc, the policies of storage, retention, and disposal, the security systems 
employed, and procedures which may be used by data subjects to find out If 
data is filed on them, get access to it, and contest its accuracy,, completeness, 
pertinenoe and the necessity for retaining it. Hoover, the Commissioner is 
charged with fulfilling these activities only to "the extent feasible", a 
disclaimer not found until the third draft of the legislation. 62 

(5) Other bureaucrats entered only occasionally. Some representatives 
of local government, unsatisfied at being included in the bill, appeared and 
received polite attention, but their position was in vain as the clear pre- 

6 

ference of the Chairman and other powerful parties was for a comprehensive olll. 
Late in the consideration of the bill, representatives of health organisations 
in the state managed to get in an amendment which exempted from the requirements 
of disclosure to the data subject "records relating to the medical or psychiatric 
treatment of the individual. "^ 

(6) Media representatives. As already noted, representatives of media 
organizations were distressed that the original H.F. 1316 seemed to them to 
strike an inadequate balance between the state's public records laws and the 
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striving to protect personal privacy of "data on persons*" As is true 
of many state access laws, Minnesota Statutes Sec* 1^.17, subd U« provides 
for general public access to public records "except as otherwise expressly 
provided by law*" Media members were afraid that the personal dnta bill would 
be such an express exception to the access to records law* The media viewpoint 
VTts effectively heard in the IIS AC committee, as alreacfy mentioned. They 
continued their interest : .nto the hearings of the ocnate subcommittee, but 
Finnegan was replaced with a different spokesman of the media viewpoint, 
Robert Shaw, manager of the Minnesota Newspaper Association, as association 
of most of the state's non-metropolican newspapers* 

Certain legislative groundwork was done* A comprehensive stnady of the 
public records law and related statutes was commissioned* - Unfortunately 
the study revealed certain weakensses in the law, at least as judicially 
construed, but a decision wpp r«;ade nonetheless to continue to push for 
some reconciliation between the public recoils law and the personal data 
bill, with plans for a later strengthening of the public records law* Throughout 
the subcommittee's hearings, media representatives testified that inadequate 
consideration had been given to the conflict between the "right to know" and 
examine public records concept and the effort to protect personal data privacy* 
Finally, near the end of the hearings, a restrictive application clause was 
draftefl by media representatives and presented to the subcommittee saying "Nothing 
in" the bill "shall be construed to rer*trict or modify right of accees to public 
records guaranteed by Minnesota Statutes, Section IS* 17, or by any other statute*"^ 
Having repeatedly assured media representative? that there was no intended 
conflict between the public rerordr law and the personal data hill, the subcommittee 
had little choice but to accept this amendment. It was approved aid ended 
up in the final version of the law* Having accomplished what was essentially 
a delaying action, media representatives absented themselves generally from 
the final few sessions of the subcommittee \h ich were primarily devoted to 
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settling final objections of the Department of Administration to certain 
phrases in the language of the bill* 

The bill moved out of subcommittee Maroh 5, 197i*; out of the full Senate 
Judiciary committee March 7, 197U» was approved by the Senate March 2$, 197l*, 
concurred in by the House March 26, 1971* and signed by the governor April 
11, 197Uo Tentatively codified as Minnesota Statutes, Sees. I£,l62-l6.l68, 
the bill became effective August 1, 1971*. 

THE PROVISIONS OF THE BILL 

The Minnesota enactment is attached in full as Appendix A. In general 
i'.t follows the HEW recommendations, for it provides for public knowledge of 
the existence of data banks, for substantial public information about how such 
banks are operated and the purposes for which information is obtained and 
exchanged, and for provisions for data subjects to gain some knowledge of data 
stored about than and challenge its aocurajy. There are two significant differ- 
*Hcea between the Minnesota statute and the HEW guidelines. First, the statute 
requires the Department of Administration to do substantial research into state 
record-keeping and to report its findings to both the publio and the Legislature. 
This nil:, be a valuable information base for the Legislature in considering 
refinements and amendments to the law and will also, perhaps, be a boon to the 
media in identifying many hitherto unknown sources of information. Second, the 
Minnesota statute provides subjects less actual knowledge about who has had 
access to their data than recommended by HEW. In addition, the Minnesota statute 
applies to "data on persons" however maintained. The HEW study noted, however, 
that tnat advisory committee really saw no need to create different data privacy 
rights for automated and non-automated data systems o 

With more direct attention to press interests, some of the potentially 
objectionable portions of the HEW study remain ; for example, data use for other 
than announced intended uses remains difficult, unlesB protocols are changed by 
data gatherers, by legislative approval or with consent of the data subject. The 



restrictive application clause, however, should solve - primarily by post- 
ponement - major press problems with the statute. That the restrictive application 
clause is but a temporary holding action, to which the legislature must 
return its attention at a later date, appears understood by both representatives 
of the press and the sponsor of the legislation. 

FEDERAL INTEREST IN PRIVACY 

When interviewing was conducted in Washington D.C., in late April, 197U» 
in conjunction with this paper it appeared unlikely that a comprehensive, 
general "personal data" bill would be enacted by the U.S. Congress. That 
situation has changed drastically between April and the writing of this draft 
of this paper. There now appears to be some likelyhood that Congress may 
enact such a bill thiB session; powerful groups attempting to enact such 
legislation are now accelerating their efforts to get general privacy law 
proposals through the House of Representatives prior to p^pected debate in 
that body of articles of Presidential impeaohment anticipated in raid-August. 
If such legislation can go through the House prior to its taking up the 
question of impeachment, Senate action along the lines enacted by the House 
is expected and a general "personal data" privacy bill may well become ltw» 
House and Senate activity in this area shall be reviewed shortly, after dis- 
cussion of more limited &*id "specific" protections of privacy also being 
considered have been reviewed© 

Both the House and the Senate are considering bills that might severely 
restrict press access to criminal justice data B Two bills in this area were 
introduced in the Senate February 5, 197U. S„ 296U, the "administration bill" 
sponsored by Nebraska Senator Roman Hruska regulates all criminal justice data 
banks of federal, state and local governments and would bar dissemination of 
arrest information if arrested individuals were subsequently acquitted, had 
their charges dismissed, or were not prosecuted. Indictment and conviction 



information could be distributed only for criminal justice purposes, and 
would not be made public unless authorized by federal or state statute or 
executive order. There are further provisions for sealing criminal records 
if an individual has been free from law enforcement activities for periods 
of from five to seven years* 

Senator Sam Ervin's "The Criminal Justice Information Control and 
Protection of Privacy Act" (S. 29h3), introduced the sane day, is in many 
ways similar to but perhaps even more restrictive than the Hruaka biU 0 It 
would totally prohibit distribution of raw arrest information to non-law 
enforcement agendas or persons, would permit conviction information to be 
released only under federal or state statute, and woiild place more limits 
on the dissemination of arrest records within the criminal justice system. 
All of the provisions of the bill would be administered by a nineHnsmber 
federal-state board of government officials and private citizenn. The Hurska 
bill would be enforced by the Attorney General* Hearings were held on both 
bills in Maroh, 197l*o 68 

Similar kinds of criminal data restrict ire legislation haatbeen introduced 

in the House and hearings were held on them by a subcommittee of the House 

Judiciary Committee (Subcommittee on Civil Rights and Constitutional Rights, 

69 

Don Edwards, D.-Calif., chairman)in March, 197U. Such legislation, regulating 
only access to criminal justios information, appeared more likely of enactment 
than any general privacy of personal data legislation during the April 
interviewing for this paper.'' 0 Since the legislation, however, is under the 
control of a House member who is also a member of the Judiciary uommitttc, 
and hence deeply involved in the current impeachment deliberations, chances 
of its passage by the current congress appear diminished. 

These bills regulating oriminal justice data have met substantial opposition 
from the press. Press representatives on hearings on the Senate bills argued 
that they would make non-public much criminal justice information that is now 



public*^ 1 Ervin disagreed. For Mm, no information currently public would 
be made non-public, but rather certain forms and compilations of information 
which are now public would be made non-public. This, admittedly, night make 
it harder for the press to compile some combinations of data but, according 
to Ervin, it should not be the business of government to provide compilations 
of data for thu press which invade the privacy of data subjects.? 2 Press 
representatives argued with Ervin that existing press-bar guidelines often 
recommend making public data Ervin now seeks to make non-public, and stressed 
possibilities for abuse under the cloak of secrecy created by both the Ervin 
and Hruska bills 0 In late July, 197li, Ervin's Constitutional Fights Subcommittee 
of the Senate Judiciary Committee was marking-up a revised verr&on of the 
Ervin and Hruska bills which, according to counsel to the subcommittee, "went-far" 
to remove some of the objections raised to the original bills by press repre- 
sentative so?"' The subcommittee's mark-up <jx11 9 however, has not yet beer 
made public. 

Major Congressional action is now going on in the area of general "personal 
data" privacy bills. Both Senate and House subcommittees are currently refining 
proposed legislation, generally modeled on the HEW fair information practice 
guidelines and aiming toward enactment of the legislation prior to House 
consideration of articles of Presidential impeachment. In this they compete 
with other bills seeking to be heard by the full House prior to its consideration 
of impeachment so that passage of these bills by the House is by no means 
assured. The situation should be clearer by the time of the AEJ Convention. 

Moves to protect privacy of "personal data" generally appear to have begun 
earliest in the House. There New York congressman Edward Koch introduced H.R. 
12206 and 12207 on January 22, 197U. These bills were revisions of earlier 
general privacy bills introduced by Congressman Koch in earlier congresses© 
Another important general privacy of "personal data" bill was introduced by 
Congressman Bella Abzug (D. New York) as H.R. 13872 on April 2, 197U. 
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Pursuant to special orders, a lengthy debate was held on the House floor 
on the "Congressional Committment To Privacy" on April 2, 197i*©^ This 
House debate revealed support for general protections of privacy of personal 
data to be both deep and bi-partisan. What is perhaps of greatest significance 
is that the Koch bills, and other related bills, were referred not to the 
judiciary committee, new so heavily engaged with the problems of impeachmer 
but rather to tha Foreign Operations and Government Information Subcommittee 
of the House Government Operations Cowtdttee<> The primary responsibility 
of that subcommittee is Freedom of Information matters - the subcommittee, 
chaired first by California Congressman John Moss and later by Pennsylvania 
Congressman William Moorhead was the primary subcommittee responsible for the 
Federal Freedom of Information Act. 

The subcommittee held hearings on the Kooh bill <*nd related bill s February 
19 and 26, 197U hearing testimony fron members of Congress, representatives 
of the Justice Department and the Department of Health, Education and Welfare, 
and a professor from the Rutgers School of Law. Partly as a result of the 
hearings, but also as a result of consultation with members of the Senate 
sud of the executive branch of goveiw*mt, the Koch bill was revised aft) 
reintroduced by Congressman Barry Ooldwater, Jr. (R.-Calif.) as H.R. lUi93 
April 30, 197U# That bill, which has come to be known as the n Goldwater-Kooh" 
bill, underwent mark-up sessions in the subcommittee June 18, 26, 27 and July 
22o The subcommittee has not, as jet, recommended a final version of tha 
bill for consideration by the frill committee** Accordingly, presest comments 
can only be directed to the M Qoldwater-Koch w bill as proposed April 22. 

As with most recent bills dealing with privacy of personal data, the 
w Goldwater-Koch M bill: is heavily indebted to the HEW advisory committee report* 
As with the HEW report, the general purpose of the Ooldwater-Kooh bill is to 
insure that there are no secret data banks, that citizens know when there is 
data artored about them and have both acc. to the data and an opportunity to 
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challenge the data or file supplementary data* In addition, the Qoldwater-Xoch 

bill provides for security and confidentiality of "personal information" 

and accordingly raises some challenges to access to information concepts* 

The earlier version of the bill provided generally thnt agencies 

maintaining personal information could not disclose the information to another 

agency or individual without notification to the data subject. This version 

of the bill expressly provided thatt 

...if disclosure of such record is required under section 552 of 
this chapter or by any other provision of law, the person concerned 
shall be notified by mail at his last known address of any such 



required disclosure. 
The mentioned section 552 is, of course, the Federal Freedom of Information 
Act and, accordingjijr H.R. 12206 appeared to infer that "personal data" contained 
in records which were public records pursuant to the Federal Freedom of Information 
Act or other laws was not to be confidential but was to be made public but with 
notice to any Involved data subject© 

This provision doss not appear in H.R. Iltfi93» Accordingly H.R. 11^93 
appears to have not fully resolved conflicts between Freedom of Information 
and privacy concepts. H.R. 114*93 adopts a very broad definition of "personal 
information! N 

...all information that describes, locates, or indexes anything about 
an individual including his education, financial transactions, medical 
history, criminal, or employment record, or that affords a basis for 
inferring personal characteristics, such as finger and voioe prints, 
photographs, or things done by or to such individual! and the record 
9f hia jjiresence, registration, or membersMp in an organisation or 
activity, or admission to an Institution j 

Agencies are required to "maintain a list of all persons having regular access 

to personal information in the information system" 77 and could presumably, 

in the case of records public by law, simply note that all persons would have 

acoesa to such "personal information." Agencies are required to seek the 

permission of data subjects in order to disseminate all or part of filed information 

to those -not having regular access authority." 78 Unless the agency had previously 
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stated that, because the record involved was a public record by law, it was 
open to all members of the public, the permission of the data subject would, 
unier H.R. 1UU93, have to be sought in each case wbere public access was sought 
to "personal information" even though contained in a public reoordo Since 
data subjects are, when their consent is sought, also supposed to be informed 
of the use intended for the personal irformation, federal agencies would perhaps 
be allovsd to inquire as to the intended use of the public record planned by 
the requester, while *ost interpretations of the Federal Freedom of Information 
Act have stressed that the purpose for wnich access to public records is sought 
is irrelevant to a Freedom of Information Act request. It should also be 
noted that H.R. 1\&93 provides both criminal and civil enforcement procedures! 
under the criroijial penalty "any responsible officer of a Federal agency who 
willfully-... (2) issues personal information in violation of this Act... 
shall be fined not more than $10,000 in each instance or ii*>risoned noi more 
than five years, or both." 79 Civil penalties provide that persons violating 
the Act are liable to aggrieved persons for actual and puuitive damages as 
well as the recovery of coster and attorney's fees. 80 Such penalties should 
greatly discourage the dissemination of personal information when, in the 
minda of records, custodians, there is ax / doubt that the i-formation sought 
may or may not be exempt from the privacy act. 

Bills similar to the "Goldwater-Kooh" act have been presented in the 
Senate and hearings have been held upon them by an ad hoc privacy subcommittee 
of the Government Operations Committee and the Constitutional Rights Subcommittee 
of the Judiciary Committee chaired by Senator Sam Ervin. Several baaioally 
similar bills submitted between October 1973 *n<* June, 197U were heard by 
this ad hoc subcommittee in hearings held June 18, 19, 20, 197Uo The debt 
of all of these bills to th/> House has been recognized by Senator Brvim 

The bill we introduce today (SU 3633) follows the line generally 
expressed in these bills (S. 3hl8, S. 2fc fl , 2310) and in those 
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introduced in the House by Congressmen Koch and Goldwater. Indeed, 
each of the Senate bills are variations of the model first prepared 
by those two gentlemen, and the debt that the Senate bills owe is 
apparent by a comparison of their texts* 02 

Among witnesses testifying at tha hearings of the ad hoc subcommittee werei 
Representatives Koch, Litton ar.'l Goldwater, Jr.; former Sedretary of Health, 
Education and Welfare Elliott Richardson* Drs. Alan Westin and Christopher 
Pyle;^ Dr. Ruth Davis and Mr. Vincent Barabba of the Department of Commerce; 
Mr. Philip Buchen and Mr 0 Douglas Metg of the Dor.sstic Council Committee on 
the Sight of Privsoyj Ms. Hope Eastman of the ACLU; Dr. Martin Larson of 
liberty Lobby; Mr. Stanley Salett and Mr. Stuart Sandow of the National 
Committee for Citizens in Edu cation §^Mr. Arthur Sampson, Administrator, 
General Services Administration; Dr. Clay T. Whitehead, Director, Office of 
Telecommunications Policy; Ms. Donna Schiller of the League of Women Voters; 
Dr. Elmer Gabriel of the Joint Task Group on E thical Health Data Centers; 
State Senator Stanley Aroholt of Ohio representing the National Legislative 
Conference; Mr. Andrew Atkinson of Government Management Information Systemu; 
arid Mr. Daniel Magraw (of Minnesota), Mr. Jerry Hammett and Mr. Charles Tigg 
representing the National Association for State information Systems^ Only 
one mass media representative testified, Mr. Richard M 0 Schmidt, Jr., Counsel 
for the American Society of Newspaper Editors. 

While there tre differences between the main Senate personal data bill 
(S. 3633 introduced by Sens. Ervin, Bayh, Goldwater, Kennedy and Mathias) 
and the House bills, none of these differences ooour in the area of conflict 
between access to information and privacy principles. Both Senate and House 
bills use identical defintions of "personal information", both require the 
listing of all persons having regular access, both require the seeking of the 
data subject's permission in order to disseminate personal information to 
those without regular access authoti^y and neither specifically provides 
for what shall be dene about personal data appearing in a record which io a 



publio reoord by law* In late July, 197U, staff of the ad hoc subcommittee 
was attempting to draft a new version of the bill which oould be approved by 
the subcommittee and sent to the parent committees but that staff draft had 
not been made public,*'? Conceivably some of the difficulties o.f reconciling 
thuse general personal data privacy bills with access to records statutes 
way arise from work of the Senate or House committees which may consider the 
bills in the next few weeks. One press report indicates a strong bipartisan 
effort to get the personal data bills out of the House by August 12, hence, 
prior to House consideration of bills of impeachment, and stresses that the 
House draft N ls designed to attract broad support and quick passage • " 
Accordingly it seems likely that any version coming out of the House will 
(l) not attempt to deal with criminal justice data, but leave such data for 
further, specific, legislation and (2) not attempt to enact an administrative 
board or agency to exercise oversight over the privacy law, as proposals for 
such independent agencies have retarded progress of general privacy bills in 
the past* 

Within the Executive branch of government there has been some action in 
the privacy area with potential significance for the press. Following a radi 
address of President Nixon on privacy on February 23, 197lt," a Domestic 
Counoil Committee on the Right of Privacy, chaired by Vice President Ford 
was established. The Committee has a broad mandate to study problems of 
personal privacy and recommend appropriate Federal action, ranging from 
legislation to simple internal improvements in administrative practice. 
Even before selection of the committee staff, Viae President Font was being 
widely given credit in Washington for getting President Nixon to withdraw 
Executive. Orders 11667 and 11709 which, for a time, permitted inspection by 
the Department of Agriculture of farmers' income tax returns, a practice 
regarded by some as a violation of the farmers 1 privacy.^ 0 In late April, 
197U. the Domestic Counoil Committee on the Right of Privacy expected to 
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begin making proposa?i.s to the Vice President by raid-June, and the committee 
actually did oonsider fourteen "initiatives" in an early July meeting, 
although none of these initiatives dealt with a general protection of privaoy 
of all personal data. The Executive Director of the Subcowittee, Mr. Philip 
Buchen, testified June 19, 197U to Senator Ervin's ad hoc privacy subcommittee, 
then considering general privacy of personal information legislation. While 
Mr. Buchen was in favor of the committee's general objectives, he expressed 
some doubts that a single bill should be applied to all data systems stressing 
a need for variety and legislative experimentation and cautioning against 
overlooking "...the complexity of the problems involved or... debate on questions 
of the scope, timing, and suitability of different possible remedies for 
advancing the cause of personal privacy without inhibiting government or 
uuaineaa in its proper functions.* •Controls of information practices ought 
to accommodate for situations where the problems are not alike and where the 
same remedies are not equally workable or useful." 

Also within the Executive branch, and at one time of great potential 
significance, is a Freedom of Information Study Unit connected with the Department 
of Justice.^ The study unit hae a budget, through June, 197$ of approximately 
$300,000 to study the implementation and effectiveness of the Federal Freedom 
of Information Act and to make recommendations, if necessary, for changes in 
the law, in agency regulations implementing it, or in agency practices and 
procedures. Mr. Jerry Clark wis director of the study when Interviewing was 
first conducted for this paper. Clark seemed well aware of the potential conflict 
between privacy, particularly privaoy of personal data, and the Freedom of 
Information Act and expected that this might be an area in whioh legislative 
changes might be recommended. H© planned to mainly depend on Jho Domestic 
Council study, and on Congress, for most of the groundwork on privaoy problems 
anticipating that the Freedom of Information Study Unit itself would devote 
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staff effort to privacy problems only if the work of the Domestic Council 
Committee or Congreaa proved insufficient* Clark appeared to have good 
credibility with significant groups on Capitol Hall and the study group 
might have had -\ significant impfct'.on N)th Freedom of Information and 
privacy legislation. 

Clark's resignation as director of the study unit an June 8, 197U appears 
to make it unlikely that the unit will be effective or influenzal. The 
oiroumstanoea surrounding Clark's resignation are clouded and Clark has said 
little publiclv about it. Knowledglfole Washington sources attribute the 
resignation to a conflict between Clark and Attorney Qeneral William Saxbe 
over the autonomy granted the atudy group by former attorney general Elliott 
Richardson who firat approved the project. In his April interview, Clark 
atresaed that Richardson had granted him full autonomy of sta'f selection 

95 

and the right to publish a final report without review by the Justice Department* 

Washington sources indicate that Saxbe (l) vetoed some early staff ae lections 

and (2) aought to renegotiate the independent publication agreement between 

Clark and Richardson and that the result was Clark's resignation. Washington 

expectations now art that some study will be done, but that it will be oloaely 

aupervised by \m Justice Department. Vccordingly it is .nlikeuy to consider 

the difficulties of aquaring Freedom of Information and privaoy principle. 

PRIVACY AND ACCESS TO RECORD&i Problema of 
Conceptualisation and eoste Suggested Answers 

It has been repeatedly mentioned in this paper that the effort to protest 
privacy of "personal data" has conflicted, both theoretically and, in 
Minnesota. at leas^ practically, with the concept, of puWlo access to public 
records. Why has this occurred and what, if anything, might be done to help 
strike a better balance between these competitors and lead to a more satis- 
factory resolution of the conflict than is exemplified by the Minnesota hoarding 
action? 96 Certainly this problem cannot begin to be solved here, but certain 
ER J C dimensions of it may be illuminated. 
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First, all parties involve i&rticularly those who hare been close to 
battles for statutory access tc ^rda laws should begin to recognise that 
the computer threatens to make rds" an outmoded concept. Public records 
oan now be computerised in such ashion that the computer cannot regurgitate 
the entire original record but »r that certain information components of 
it may be separately recalled* Tht mportant concept, now, is not public 
records but rather public information 0 ^ Unfortunately, many state aooess 
to public records laws are not at present written so that they may easily 
take into account this shift from "records" to "information" - eertainly 
the Minnesota 1m is not so written. Accordingly, existing state aooess laws 
which create rights of aooess to entire records run head-on into efforts to 
protect the privacy of some information. The problem is not quite so severe 
at the Federal level as the Federal Freedom of Information Aot has, at least 
as judicially construed, begun to deal with the oonoept of infomatien - judges 
ordering, for example, that information properly exempt from disclosure under 
the act must be separated from information not properly exempt, with the 
letter being disclosed.*® In order for the conflict between privacy of 
personal data and aooess to public records to begin to be resolve* it must get 
to a point where both sides are talking about the same concept - information. 
Freedom of Information advocates, it would seem, must turn their attention 
from records cad toward the narrower concept of information. 

Seoond, Freedom of Information and privacy advocates must come together 
to Jointly consider their mutual problems. Frequently they now eaist in 
adversary roles - and adversary institutions. A rturff member of the Senate 
Constitutional Rights Subcommittee working on the Ervin privacy bill said 
in an interview that there was no conflict between Freedom of Information and 
privacy of arrest record information. That statement is simply untrue. At 
the Federal level there are structural reasons why aooess to records and 
privacy people do not get together) in the Senate, privacy matters are usually 
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referred to the Constitutional Rights Subcommittee and Freedom of Information 

matters to the Administrative Praotioe and Procedure Subcommittee . Both 

are subcommittees of Senate Judioiary but, as is well known, the most Important 

stage in the Federal legislative process if often that of subcommittee staff 

work* With different staffs working on privacy and freedom of information 

little common ground is explored* Until recently the problem has been even 

more serious in the House* Thire Freedom of Information related bills go 

to the Foreign Operations and Government Information subcommittee of House 

Government Operations, while most privacy matters are referred to a subcommittee 

of the House Judiciary committee* In the House, then, the two areas of 

interest have generally not even met at the committee level* Consideration 

of the Ooldwaber-Koch bill by the Foreign Operations and Government Information 

Subcommittee breaks this pattern and may, indeed, have occurred because of 

the bottleneck in the Judioiary committee attributable to impeachment* 

Whether this subcommittee can successfully reoonoile Freedom of Information 

and privacy principles remains to be seen* 

The problem is, of course, not only structural - it Is also substantive* 

Although this assertion /would be difficult to document, Freedom of Information 

proponents seem more generally concerned with the broad sociological impact 

of denying access to public (records upon the public 's right to know while 

privacy advocates, esssntlally humanists, are more attuned to the personal 

and psychological impact of violations of privacy upon the individual * Ideally 

the two rights should be compared and juxtaposed on comparable levels - the 

sooial as opposed to psychological would seem most appropriate - which would 

pit the social value of an informed public against the sooial benefits of 

having some rights to privacy and secrecy. Instead the conflict nearly always 

gets stated in incomparable terms, as in this quotation from Arthur Miller! 

The conflict between the general public's right to know what ills 
government is doing and the individual's right to have some control 
over the dissemination of personal information held by the government 
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In addition, Freedom of Information and privacy advocates define the 
purpose of access to public records statutes quite differently. To privacy 
advocates, the iols purpose of access to public records laws is to facilitate 
understanding of tha functioning and operations of government, and much such 
understanding can be gained without access to personal data. Statements from 
the HEW advisory group report and from Arthur Miller express this viewpoint t 
the HEW report claims that the act's purpose is "protecting the publie's 
'right to know 1 about the activities of the Federal government "1°° wh 13* 
Miller notes that the act's "stated purpose is to insure that the public 
has access to enough governmental information to enable it to scrutinise 
the activities of federal administrators. " 101 

let, it must be candidly admitted, journalists use the Freedom of Information 
Act to find out much more than just information about government - it is, indeed, 
used to find out information about people who are involved in government or 
with government. And should it not be so? Certainly the trend in libel 
law in the last deoade has been to make it increasingly difficult for persons 

involved in public affairs to sustain libel actions, as the "actual malice" 

102 

rule applied to public officials in New York Times v. SulT Ivan and to 
public figures 103 indicates* Surely it would be contrary to the spirit of 
this line of libel protection for the press to make all information about any 
person, found in public records, non-public under theories of privacy of 
personal data. 

These tensions will not really begin to bo resolved until Freedom of 
Information and privacy advocates come together in a common forum. So far 
this has not really occurred* the current work of the House Foreign Operatione 
and Government Information Subcommittee offers some hope, so did the Freedom 
of Information Study Group but that hope is now diminlshedo Rather, the 
HEM advisory committee is typical of how groups whici* at least plan to study 
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both problems usually end up being dominated by one side or the other* The 
advisory group heard testimony, some 61 presentations, from 113 individuals* 
Only one presentation, participated in by three people 10 ** was devoted to 
the Freedom of Information Acto 10 ^ The Committee contacted 2J>2 organizations 
that it thought would have some interest in its work. It says about 110 
replied* Only eight of the 252 organizations were media related to the extent 
that they would be likely to have some interest in the Freedom of Information 
dimensions of the committee's work. None of these eight organizations were 
among the 22 who provided copies of completed studies or policy statements 
dealing with the handling of records about identifiable individuals* 10 ^ 
To be perfectly fair, privacy zealots are equally lacking in the studies 
of Freedom of Information made by both House and Senate* 10 ? Freedom of 
Information and privacy groups, it appears, although oertainly aware of one 
another, simply are not talking much to each other even in those few available 
forums where they might meet. let, somehow, communication between these 
factions must increase or no satisfactory resolution can ever be reached 
to their inherent oonfliots. 

One conflict that is building rapidly, and appears especially funda- 
mental, concerns "interest** in records sought* A major thrust of statutory 
rights of access to records legislation, already mentioned, has been to 
remove the need to show an interest in records sought which was so often 
required under the common law* T«it, to privacy advocates, knowledge of the 
reason information is sought and the uses to which it will be put are all 
important - they often determine, in fact, whether one release of information 
is an invasion of privacy or not* As the HEW report poses the problem 
most systems can be quite well defended against 'unauthorized 1 aocesst..The 
problem is hew to prevent 'authorized' access for 'unauthorized' purposes . . ."108 



Arthur Miller states the tension created by the Freedom of Information Act's 
lack of concern with "interest" and the privacy advocate's near obsession 
with it more directly: 

The Information Act also provides that the content? of the files 
are available to 'any person.' This mandate may be so encompas- 
sing that it will prevent courts from reaching a sensible accommodation 
between the threat to individual priracy and the importance of publio 
access to governraentally hold in formation... I have... heard several 
agency officials suggest that the decision whether to disclose data 
should depend in part on the identify of the requesting party and 
the purpose to which the information will be put„ lu ? 

Whatever Mr. Miller may have heard, howpver, oourts have consistently rejected 

any inquiry into the "interest" cf an information seeker 0 As a practical 

guide to the use of the act, prepired by a Ralph Nader-related organization 

notes, " 0 ..With one exception..., you do not have to explain the reasons for 

your demand, nor do government employees have any right to ask." 110 This 

conflict is surely one of the raos; basic thews s which divide those seeking 

to protect privacy of personal daia from those seeking to protect rights of 

access to governmental records for, as the W advisory group observed! 

It is difficult.. .to define personal privacy in terms that provide 
a conceptually sound framework for public policy about records and 
record keeping... For any one individual, privacy, as a value, is 
not absolute or constant j its significance can vary with tins, plaoe, 
age and otlier circumstances. Then is even wore variability among 
groups of individuals. As a sooial value, furthermore, privacy can 
easily collide with others, most notably Tree speech, freedom of the 
press, and the public's "right to know." 111 

If the inevitable collision between access to public records forces and 
privacy forces is to be exploited so as to be as beneficial to the public good 
as possible, privacy and Freedom of Information advocates must begin to meaningful 
share ideas and communicate. Perhaps they must ultimately propose omnibus 
records laws which - almost from the cradle to the prave of a record - 
shepherd the making and keeping of records and, along the way, consider 
both privacy and public access values. Perhaps the competing values can 
be reconciled by less than comprehensive omnibus records legislation, so 
long as the proponents of separate laws keep track of the activities of those 



in the ether camps* What is inportanb is that the conflict be recognized 
and solved, not dodged; that adequate data be accumulated to assess its 
dimensions and that the public's interest, rather than private commitments 
to "right to know* or "right-to^be-let-alone 11 ideology,lead ultimately to 
the best possible reconciliation of these competing but vital social 
values* 
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OFFICIAL RECORDS— COLLECTION, SECURITY 
AND DISSEMINATION 



CHAPTER 479 

H.F.No.1316 
[Coded] 

An Act relating to the collection, security and dissemination of records and 
Information by the state and Its political subdivisions; providing a civil 
cause of action; providing penalties. 

Be it enacted ly the Legislature of the State of Minnesota: 
Section 1. 

15.162 Cotleetlw, security and dissemination of records; Definitions 

Subdivision L As ssed In rections 15.162 to 15.168 the terms defined In 
this « action have the meanings given them 

Subd. 2. "Commissioner" means the commissioner of the department of 
administration* 

Subd. 3. "Data on individuals" includes all records, files and processes 
which contain any data on any individual and which is kept or intended to 
be kept on a permanent or semipermanent basis. It Includes that collected, 
stored, and disseminated by manual, mechanical, electronic or any other 
mean a. 

Subd, 4. "IndividuaT means a natural persor 

Subd. 5. "Political subdivision" includes counties, municipalities, towns 
and school districts. It deludes any nonprofit corporation which is a com- 
munity action agency Initially organized to qualify for public funds. 

Subd. 6. ii H>spousible authority* at the state level means any office 
established by law as the body responsible for the collection and use of any 
set of duta on Individuals or summary data. "Responsible authority" in 
any political subdivision means the person designated by the governing board 
of that political subdivision, unless otherwise provided by state law. TVith 
respect to statewide systems, "responsible authority" means the state offi- 
cial involved, or if more than one state official, the official designated by 
the commissioner. 

Subd. 7. "State"' means the state, the university of Minnesota, and any 
office, officer, department, division, bureau, board, commission or agency 
of the state. 

Subd. & "Statewide system" ncludes any record-keeping system In which 
data on individuals Is collected, s ored, disseminated and used by means of 
a system common to the state or common to the state and one or more of 
its political subdivisions. 

Subd. 9. ''Summary data*' means statistical records and reports derived 
from data on individuals but in which individuals a:e not identified and 
from which neither their identities nor any other characteristic that could 
uniquely identify an individual is ascertainable. 

Sec 2. 

15. 1 63 Reports to the legislature 

On or before December 1 of each year the commissioner shall prepare a 
report to the legislature. Summaries of the report shall 1 be available to 

the public at n nominal cost The report shall contain to the extent feasible 
at least the following information: 

(a) A comply lifting of all systems of data on individuals which Is kept 
by the state mid its political subdivisions, a description of the information 
contained therein, and the reason that the data is kept; 

(b) A statement of which types of data on individuals, in the commis- 
sioned opinior, are public recods as defined by Minnesota Statutes, Sec- 
tion 15.17, which types of data are confidential and which type** of data 
are neither; 

(c) The titip, name, and address of th 1 responsible authority for the sys- 
tem and for each data bonk and associated procedures: 

(1) The categories and number of Individuals in each category on whom 
data is or is e:;pecten to be maintained, 

(2) The categories of data maintained, or to be maintained/ indicating 
ivhich categories are or will br stored in computeruccesstble filed, 



(3) The categories of data sources, 

(4) A description of all typ** of use made of data, Indicating those Involv- 
ing computor-aecesdibie files, and including all classes of users, 

(5) The responsible authority';! and the commissioner's policies and prac- 
tices regarding data storage, duration of retention of data, and disposal 
thereof, 

(6) A description of the provisions for maintaining the Integrity of the 
data pursuant to section 15.1*J4{d), and 

(T) The procedures pursuant to section 12.163 whereby an individual can 
(i) be informed if he is the subject of data In the system, (ii) gain access 
to the data, and (iii) contest its accuracy, completeness, pertinence, and the 
necessity for retaining it; and 

(i j Any recommendations concerning appropriate legislation. 

Sec 3. 

15.164 Commissioner shall promulgate rules 

The commissioner shall with the advice of the intergovernmental Informa- 
tion services advisory council promulgate rules and regulations, Jn accord- 
ance *vith Minnesota Statutes, Chapter 15. which shall apply to the state 
and political subdivisions and shall implement the enforcement and admin- 
istration o/ the following: 

(a) Collection ( f data on individuals and establishment of related files of 
the data shall be limited to that necessary for the administration and man- 
agement of programs exacted by the legislature or local governing body. 

(b) Data on individuals shall be under the Jurisdiction of the responsible 
authority. An Individual shall be appointed to be in charge of each system 
containing data on individual The responsible authority shall document 
and file Trfth the commissioner the nature of all data on Individuals col- 
lected and stored and the need for and Intended use of the data and any 
other Information required by section 15.163. Use of data on individuals by 
other than the responsible authority or for other than intended uses, and 
the interrelation by manual, mechanical, or electronic means of data on 
individuals under the Jurisdiction of two or more responsible authorities, 
may be permitted by the responsible authorities only when required by law 
or where clearly necessary to the health, safety or welfare of the public, 
or clearly in the interest of the individual involved. 

(c) The use of summary data from data on individuals under the Juris- 
diction of one or mure responsible authorities shall be permitted, subject 
to the requirements that the data be summarized by and under the direction 
of the responsible authority. Requests for use of the data must be in writing, 
stating the intended use and approved by the responsible authority. The 
responsible authority may, however, delegate such authority to the admin 

istratlve officer responsible for any central repository of summary data, A 
reasonable fee may be chnrged for the summarization of data, and any 
additional cost caused by such summarization shall be home by the re- 
questor. Refusal of any request for \m of summary data by the responsible 
authority or his delegate is appealable in accordance with Minnesota Statutes, 
Chapter 15. The responsible authority may delegate to a person outside of 
its agency its responsibility for Mimnnrizing data if it obtain* a written 
agreement from the delegate providing for nondisclosure of data on in- 
dividuals. 

(d) Regarding the collection, storage, dissemination and use of data on 
Individuals, the responsible authority shall establish reasonable and appro- 
priate safeguards to assure that the data is accurate, complete and current.. 
Emphasis shall be placed on the data security requirements of computerized 
flies which are accessible directly via telecommunications technology, includ- 
ing security during transmission. 

(e) Data on Individuals shall bo stored only so long as necessary to the 
administration of authorised programs or ah authorized by statute. 

Sec 4. 

15. «/w Right* of subjects of data 

The rights of Individuals on whom the data is stored or to be stored and 
the responsibilities of rhe responsible authority shall be as follows: 

(si) The purposes for which dnta on Individual* is collected and used or , 
to be collected nnd used shall be filed in writing by the responsible authority ■ 
with the commissioner and shall Ik? a matter of public record pursuant to 
section 15.163. 

(b) An Individual asked to supply pereonnl data shall be informed of the 
purpose of intended u*es of the requested data. 



(c) An Individual asked to supply personal data shall be informed whether 
he may refuse or i* legally required to supply the requested data. He shall 
be informed of any known consequence arising from bis supplying or re- 
fusing to supply the persona] data. 

(d) Data shall not be used for any purjJose other than as stated in clause 
(a) of this section unless (1) the responsible authority first makes an addi- 
tional filing in accordance with clause (a); (2) the legislature gives Its 
approval by law: or (3) the individuals to whom the data pertain give their 
informed consent 

(e) Upon request to a responsible authority, an Individual shall be in* 
formed whether he is the subject of stored data and If so, and upon his 
additional request, shall be informed of the content and meaning of the 
data recorded about him or shown th« data without any charge to him. 
After an individual has been so informed, data need not be disclosed to him 
for six month* thereafter unless a dispute or action pursuant to this section 
Is pending. This clause does not apply to data on individuals which is 
defined by statute as confidential or to records relating to the medical or 
psychiatric treatment of the individual. 

(f) An individual shall have the right to contest the accuracy or com- 
pleteness of data about him. If contested, the individual shall notify in 
writing the responsible authority describing the nature of the disagree- 
ment The responsible authority shall within 30 days correct the data if the 
data is found to be inaccurate or incomplete and attempt to 'notify past 
recipients of the inaccurate or Incomplete data, or notify the individual of 
disagreement The determination of the responalble authority Is appealable 
In accordance with Minnesota Statutes, Chapter 15. Data In dispute shall 
not be diwJosed except under conditions of demonstrated need sad then only 
If She Individual's statement of disagreement is Included with the disclosed 
data. 

Sec. tf. 

15.166 Civil penalties 

Subdivision 1. Notwithstanding Minnesota Statutes, 'Section 466.03, a 
political subdivision, responsible authority or state which violate* any pro- 
vision of section* 15J62 to 15.186 in liable to a person who suffers any dam* 
age an a resuU of the violation, and the person damaged may bring an action 
against the pditicnl subdivision, responsible authority or state to cover any 
damages sustained, plus cost* uml reasonable attorney fee*. In the case of 
a willful viotition. the violator shall, in addition, be liable to exemplary 
damages of not less than $100, nor more than 51,000 for each violation. 
The state is deemed to have waived any immunity to a cause of action 
brought under sections 15.162 to 15.163. 

Subd, Z A political subdivision, responsible authority or state which 
violates or proper to violate si tious 15.162 to 15.168 ma; be enjoined by 
the district court. The court may make tin order or judgment us may he 
aecossary to prevent the use or employment by uny person of any practices 
which violate section* 15.1G2 to 15.16$. 

Subd. 3. An action filed pursuant to sections 15.182 to 15.168 may be 
commenced in the county in which the individual alleging damage or seek- 
ing relief resides, or in the county wherein the political subdivision exists, 
or, In the case of the state, nny county. 

Sec. 6. 

15.167 Penalties 

Any person who willfully violates the provisions of sections 35.162 to 15.168 
or any lawful rides and regulations promulgated thereunder Is guilty of n 
misdemeanor. Any public employee who willfully vlolutes sections 15.162 
to 15.168 may be suspended without pay or discharged after a hearing as 
prescribed by law. 

Sec. 7. 
I5.IG8 Application 

Sections 35.1M to 15.16S shull not apply to data on individuals refitting 
to criminal investigations. Nothing in sections J5.102 to 15.10S shall lx» 
construed to resrrlot or modify right of uccesa to public records guaranteed 
by Minnesota Statutes Section 15.17, or by aoy other statute. 

Approved April 11, 1074. 



